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the period named. Among the provisions was this, that if either 
died leaving a child or children, they were to take the parent's share 
of the income, and at the expiration of the thirty years, receive the 
principal. It was strongly argued that the ultimate gift was con- 
tingent on the grandchildren surviving the thirty-year period, and 
so too remote. But the court held that the gift of the income was 
vested and that this vested in them the gift of principal. This conclu- 
sion was based on the language of the will, and while in essence it 
was a mere question of construction, yet its bearing on the question 
of the Rule against Perpetuities, was of paramount importance. The 
distinction was made between that state of facts, and those where 
the income is given to the children, and the principal to the grand- 
children, with a right to take their parent's share of the income. 38 
Being a vested interest, it was immaterial whether the holder of it 
had the right to possession and enjoyment within the period allowed 
by the Rule. 87 It can thus be seen that while the Rule itself is clear 
and defined, 38 its application raises questions, often of great difficulty, 
because of the necessity of knowing whether the interest is vested or 
not ; whether it is for a charity or a mere private object of the mak- 
er's bounty ; 39 and similar points. 

R. T. B. 



Trespass — Privately Owned Water Pipe — Leak From 
Pipe Into Street- — "Rylands v. Fletcher Doctrine" — The rule 
in Rylands v. Fletcher 1 has been covered so completely in the col- 
umns of this magazine, 2 that it would seem an affectation of learning 
to advert to it further. But in a recent Pennsylvania Superior Court 
decision, 3 a reference was made to it in a case presenting such inter- 
esting aspects as to seem worthy of comment. A former owner of 

3 "Kountz's Estate, 213 Pa. 390 (1906) — here the gift of the principal was 
held contingent 

** Seaver v. Fitzgerald, supra, note 26. 

38 As there are statutes in many states either defining or limiting the rule, 
these should be consulted in order to note changes from the common law, in the 
respective jurisdictions. 

" Bates v. Bates, 134 Mass. no (1883) ; Hartson v. Elden, 50 N. J. E. 522 
(1892) — trusts for maintaining graves, or the like. 

1 "The person who for his own purposes brings on his lands and collects 
and keeps there anything likely to do mischief, if it escapes, must keep it at his 
peril, and if he does not do so, is prima facie answerable for all the damage 
which is the natural consequence of its escape." L. R. 3 H. of L. 330 (Eng. 
1868). 

' Article by John Marshall Gest on "The Natural Use of Land," in 33 
American Law Register i, "The Rule in Rylands v. Fletcher," by Francis H. 
Bohlen, in 59 American Law Register 298. 

"Abraham, Appellant, v. Yardum, 64 Super. Ct. 225 (Pa. 1916). 
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premises now owned by the defendant in the cause had laid a service 
pipe connecting with the water main, with the consent of the munici- 
pal authorities. Water came through the sewer into the cellars of 
the plaintiffs, abutting owners, and it was found that a leak in the 
pipe had caused the earth under the sewer to settle, so that it broke 
in that place. Defendant had no notice of any defect in the water 
line or sewer. The court affirmed the decision of the trial judge 
giving binding instructions for defendants on the ground that there 
was no evidence of any want of care on the part of the defendants 
in relation to the water pipe, and that they were not charged with 
any different degree of care from that resting on the municipality or 
water company supplying residents of the city with water. The court 
said, inter alia, "The position taken by the plaintiffs is that as soon 
as the leak occurred in the pipe a nuisance was created and that the 
backing of the water through the sewer had the effect to make the 
defendants trespassers and therefore liable for all of the results of 
the leak in the pipe from the time it gave way, in accordance with 
the broad principle announced in Rylands v. Fletcher." It then states 
that the effect of the application of the doctrine would make even an 
innocent person bear the responsibility of an insurer, discussing the 
English cases bearing on the principle and exceptions to the rule, 
saying that it had been repudiated by the Sanderson case * in Penn- 
sylvania. 

It is to be observed that the principle in Rylands v. Fletcher 
does not need to be invoked as a ground for liability where either 
trespass or nuisance is shown, since in that case there was neither 
any direct invasion of the plaintiff's premises or such a continuously 
injurious condition interfering with a neighbor's power of control or 
enjoyment of that property as to create a technical nuisance. 5 There- 
fore the question whether the rule is in force in Pennsylvania is 
immaterial to the question of nuisance or no nuisance involved in the 
case at hand. We must remember, however, that the court's obser- 
vations referred to in the Sanderson case were by way of dicta, they 
not regarding Rylands v. Fletcher "as having any application" since 
nothing had been brought upon the land by the mine owners, and 
that in this commonwealth the doctrine of Coal Co. v. Sanderson 
has been confined to its own particular facts. 6 In fact, in one case, 
the court doubted the application of the doctrine to the accumulation 
of sulphur water in an abandoned mine, tapped and released to secure 
coal thereon, and laid hold of the fact of coal dirt increasing the 
sulphur water thus released to hold the coal company liable for the 



'Sanderson v. Coal Co., 113 Pa. 126 (1886), where the pumping of mine 
water from a coal mine, finding its way to a stream, was held to be a natural 
use of land of which a lower riparian owner had no legal cause of complaint. 

"Pollock Rwy. v. London, 76 S. E. 306 (1912). 

"65 U. of Pa. Law Review, p. 310. 
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pollution of a well by percolation. 7 It does not clearly appear from 
the record whether, or not, the injurious condition complained of 
arose during the occupation of the previous owner, but since a pur- 
chaser in possession is not liable for a nuisance created by the party 
preceding him in enjoyment of the premises until notice of its exist- 
ence has been given him and he has been afforded a reasonable time 
in which to abate it, 8 there could have been no ground for the dis- 
senting opinion holding defendant liable for maintaining a nuisance, 
and the condition must be taken to have originated while defendant 
was in possession. In that opinion the case is deemed within the 
rule of Hauck v. Pipe Line Co., 9 where the plaintiff introduced evi- 
dence to show that oil escaped from defendant's pipes, percolated 
through the ground and injured his springs and lands. Though there 
was no evidence of negligence, its liability followed. It is fundamen- 
tal that where a continuous wrongful condition exists doing harm 
to the lands of one's neighbor, negligence need not be alleged or 
proved. 10 

But where the plaintiff alleges negligence, the law imposes upon 
him the burden of proving the averment, although it may not have 
been essential to the cause of action. 11 This principle is clearly shown 
in the cases 12 cited in the majority opinion in support of the freedom 
from liability on the part of the defendant householder, all of which, 
it is true, turned on the question of negligence on the part of a 
municipality, gas or water company, in the construction or main- 
tenance of its pipes; but they were all tried on the theory of negli- 
gence, in which event, it is patent that negligence would have to be 
shown to afford a ground for liability. No court, it is submitted, 
would go out of its way to hold a party liable on the ground of nuis- 
ance when they could follow the line of least resistance by making 
him pay for his want of care. These cases do not establish the 
proposition that a gas or water company is not liable for nuisance; 
and even a corporation vested with the powers of eminent domain 
is responsible for injuries done to residential properties from smoke, 
gases, etc., thrown upon them on the ground of nuisance, 13 though in 



'Stevenson v. Ebervale Coal Co., 201 Pa. 116 (1902). 

"Glenn v. Crescent Coal Co., 140 S. W. 42 (Ky. 1911) ; Beauchamp v. 
Excelsior Brick Co., 127 N. Y. S. 686 (1911). 

'Hauck v. Tidewater Pipe Line Co., 153 Pa. 366 (1893). 

10 Stokes v. P. R. R., 214 Pa. 415 (1906) ; Vautier v. Atlantic Refining Co., 
231 Pa. 8 (1911). 

"City of Montgomery v. Stephens, 69 So. 970 (Alabama 1915). 

12 Kibele v. Phila., 105 Pa. 41 (1884) ; Koelsch v. Phila., 152 Pa. 355 (1893) ; 
Rumsey v. Phila., 171 Pa. 63 (1895) ; Heh v. Consolidated Gas Co., 201 Pa. 443 
(1902) ; Hartman v. Citizens Gas Co., 210 Pa. 19 (1904) ; Shirey v. Gas Co., 
215 Pa. 319 (1906); Morgan v. Duquesne Borough, 29 Super. Ct. 100 (Pa. 
1905)- 

"Sproson v. P. & R., 54 Superior Court 30 (1913). 
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that case a trespass was also involved as in the case of a quarry owner, 
blasting on his premises, casting rocks onto adjoining land." It is 
further to be observed that most of the cases cited, supra, were cases 
of explosions — no continuous condition, hence, no nuisance and no 
trespass, since the gas company had authority to lay its pipes where 
placed, and therefore cases in which the rule of Rylands v. Fletcher 
would have to be invoked to render the company liable. But even 
the English courts refused to apply the rule to corporations acting 
under statutory authority, 15 aliter, however, in the case of a gas com- 
pany creating a nuisance, i. e., pipes leaking so as to contaminate 
water in pipes laid under same highway close to the gas pipe. 16 The 
court said : "The defendants had statutory power to lay down pipes 
and were required to supply gas to houses situated within a certain 
distance of their mains, but had no statutory power to create a nuis- 
ance." But in any event the defendants in our principal case can not 
invoke the protection of any statutory authority, and the question 
presents itself with compelling force, what is the difference between 
the trickling of water in the Yardum Case 17 and the seepage of oil 
in the pipe line case. 18 

It is submitted that the facts of the case do not bring it within 
the principle of Rylands v. Fletcher} 9 "It is not every use to which 
land is put that brings into play that principle," 20 said an English 
court. "It must be some special use bringing with it increased danger 
to others ; and must not merely be the ordinary use of the land or 
such a use as is proper for the general benefit of the community. 
The provision of a proper supply of water to the various parts of a 
house is not only reasonable but has become, in accordance with 
modern sanitary views, an almost necessary feature of town life. 
It is now recognized as being so desirable in the interests of com- 



"Muchanock v. Cement Co., 98 Atl. 554 (Pa. 1916), cited in article referred 
to in note 6, supra. 

15 Price v. Metropolitan Gas Co., 65 L. J. Q. B. 126 (Eng. 1895). 

"Batchellor v. Tunbridge Wells Co., 17 T. L. R. 577 (Eng. 1901). 

1T See note 3, supra. 

18 See note 4, supra. 

M McCord Rubber Co. v. St. Joe Water Co., 181 Mo. 694 (1904), where the 
court says, "There is a wide difference between a great volume of water collected 
in a reservoir in dangerous proximity to the premises of another and water 
brought into a house through pipes in the manner usual in all cities for the 
ordinary use of the occupants of the house. Whilst water so brought into a 
house can not literally be said to have come in in the course of what might be 
called in the language above quoted of the Lord Chancellor 'natural user of the 
premises,' yet it is brought in by the method universally in use in cities and is 
not to be treated as an unnatural gathering of a dangerous agent." To the same 
effect, see Blake v. Land Corporation, 3 T. L. R. 667 (Eng. 1887), holding that 
water in a cistern was not on the same footing with water in a reservoir, since 
it was "the ordinary domestic apparatus that was in every house." 

"Richards v. Lothian, A. C. 263 (Eng. 1913). 
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munity that it is usually made obligatory in civilized countries. Such 
a supply can not be installed without causing some concurrent danger 
of leakage or overflow. It would be unreasonable for the law to re- 
gard those who instal or maintain such a system of supply as doing 
so at their own peril, with an absolute liability for any damage from 
its presence even where there has been no negligence. If having on 
his premises such means of supply he is only using those premises 
in any ordinary and proper manner, although he is bound to exercise 
all reasonable care, he is not responsible for damage not due to his 
own default, whether that damage be caused by inevitable accident 
or wrongful acts of third persons." In the light of these cases, had 
the learned Pennsylvania judge cared to extend the doctrine of "a 
natural user" of the land, expressed in the Sanderson case, supra, to 
one residential in its character and common to individuals living in 
cities, his decision would have had the undoubted sanction of author- 
ity 21 and the attempted distinction between various forms of nuisance 
would have been rendered unnecessary. 

C. B. W. 



31 Sulton v. Card, W. N. 120 (Eng. 1886), where the court said, "there is a 
wide difference between permitting water which a man has himself fouled to 
flow into his neighbour's premises and the leakage of fair water from a supply 
pipe being the ordinary way of using a man's own property. Damage arising 
from the latter source is damnum sine injuria." See also Blake v. Worlf, 2 
Q. B. 426 (Eng. 1898), where the use of a cistern was held to be reasonable user 
of house and the escape of water from it did not impose liability upon the owner 
in the absence of negligence. 



